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	Judicial Activism in a Continental Civil Law System


	Judicial activism is a philosophy advocating that judges should interpret the Constitution to reflect contemporary conditions and values. [1] To others, judicial activism implies going beyond the normal constraints applied to jurists and the constitution gives jurists the right to strike down any legislation or rule again any precedent if it goes against the Constitution. [5] According to Black's Law Dictionary, judicial activism is "a philosophy of judicial decision-making whereby judges allow their personal views about public policy, among other factors, to guide their decisions, usually with the suggestion that adherents of this philosophy tend to find constitutional violations and are willing to ignore precedent." [5] In my view, judicial activism lets the judges to adjudicate and interpret the case more flexibly. It tries to remove absurdity and injustice in the legal system.

In common law system, judicial activism does not confine judges to reasonable interpretations of laws, but instead create law. It is the tendency of some judges to take a flexible view of their power of judicial interpretation, especially when such judges import subjective reasoning that displaces objective evaluation of applicable law. The term is usually used pejoratively to describe decisions that are perceived to endorse a particular agenda. Whether a decision is characterized as judicial activism is often a matter of political polemic. [6] Many are critical of judicial activism as an exercise of judicial power, which displaces existing law or creates more legal uncertainity. An accusation of judicial activism implies that the judges are not performing their duty as interpreter of the law, but is instead ruling on the basis of personal political convictions or emotions.[5]
The practice of judicial activism in the continental civil law system may be significance difference with the. common law jurisdiction. In my view, the original purpose of judicial activism in the common law system tries to ignore some absurdity occurred in the doctrine of stare decisis. But this doctrine does not regarded as important and has no binding power in the continental civil law system. Some judges are more creative and would even unbecomingly bend the law or try in all their ingenuity to create new doctrinces or exceptions. [2] This is because of the traditional idea and practice in the common law system. Although the Supreme People’s Court (SPC) has the power to interpret the laws and its interpretation may be regarded as an important instruction in the continental civil law system. The judges in SPC are seldom to interpret the Constitution or criticize constitutional violations. 

In China, there are four main chapters in PRC Constitution and the continental civil law system is under the chapter of government structure or organization. The system mainly divides into three segments which are People’s Court, People’s Procuratorate and Public Security Organs. They bear the function of mutual co-operation and checks among them in the adjudication, prosecution and investigation. [4]According to the Constitution of PRC, the People’s Courts will exercise judicial power independently in accordance with the provisions of the law, and without interruption by any administrative organs, public organizations or individuals. The National People’s Congress (NPC) has the power to enact and amend laws. The NPCSC and Supreme People’s Court has the power to interpret the laws. But the interpretation of law by NPCSC is regarded as final and should be followed by the four levels of courts. [4] There seems less room for judicial activism to develop.

One of the basic characteristics of the civil law is that the court’s main task is to apply and interpret the law contained in a code, or a statute to case facts. The assumption is that the code regulates all cases that could occur in practice, and when certain cases are not regulated by the code, the courts should apply some of the general principles used to fill the gaps. [3] This principle may allow the judges to adjudicate the case more flexibly and confidently. But on the other side, different judges have different understanding and idea. Some of judges may misinterpret the law and adjudicate the case wrongly. In order to guarantee the efficiency and impartiality of the courts, the Chinese Constitution empowers the People’s Procuratorate to conduct legal supervision. In my view, the legal supervision may limit the development of judicial activism.

The Chinese civil law system still suffers from a number of major problems and limitations after 2000s. In my view, the legal system exists some problems, such as the corruption of jurisdiction, the difficulty of law enforcement, local government officials do not respect the law, the dominance of the Party apparatus over the state… etc. These problems seem more important and need to solve immediately. The courts’ budgets and judge’s salaries are supported by local governments, this made the courts particularly the basic-level courts and some intermediate courts hardly to resist interference by Chinese Communist Party or government officials. A judge who comes into conflict with or attempts to resist interference by local party or government officials face the risk of being transferred away or removed. It is hardly for judges to exercise judicial power independently in accordance with the provisions of the law. Room for judicial activism to develop in China is limited. 
Although there is room to remove all the absurdity and injustice in the Chinese legal system, it is not prevailing for judicial activism to develop in the past thirty years. In my view, Chinese legal system receives a great development since 1978. The rapid development inevitably created many legal problems and it needs time to readjust the weakness. There seems not the right time to advocate a free and loose theory in a developing legal system. One of the top case happened in 1999 was the constitutional right to education, Ms Qi Yu Ling(齊玉苓) was granted judicial remedy. Although this case may be regarded as judicial activism, there is still lack of supporting a civil right claim among private citizens. [2] Although the judges are seldom criticize the legal system, they are conscious of the weakness and try to fill the loophole. Furthermore, the Chinese Government has the target to rule the nation according to law and to construct a state under the rule of law. I have the confidence that judicial activism will be invoked with detachment without censure.
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